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Preface

national and international) are not harmonized to optimize the number of lives
saved or amount of suffering relieved. And within the United States and through-
out the international community there is considerable debate whether the military
is the most appropriate organization to provide disaster assistance, for both legal
and policy reasons. This debate is similar to that concerning the proper role of the
military in strategic communications and in “command” of the commons, where
similar legal and policy considerations arise.

Mr. David Fisher, of the International Federation of Red Cross and Red Crescent
Societies, explained that despite the number of international instruments—at the
global, regional and bilateral levels—and important non-binding guidelines, models
and codes, there still is no coherent international disaster relief system. As a result, le-
gal obstacles to the entry and operation of international relief often exist and moni-
toring, coordination and regulation of international aid is generally inadequate.
These problems bedevil not only those seeking to provide relief to underdeveloped
parts of the world but also prevented the delivery of humanitarian aid to the United
States in the aftermath of Hurricane Katrina.’® The island nation of Fiji, however,
proves that progress can be made. After Fiji established a detailed legal and regula-
tory structure for international relief, subsequent disaster operations experienced
few coordination problems.* Fortunately, international disaster relief is an area
where lawyers can take and are taking the lead to bring coherence to the process.
The International Conference of the Red Cross and Red Crescent is to take up a se-
ries of recommendations on these issues in November 2007 and the United Na-
tions International Law Commission has placed the “protection of persons in nat-
ural disasters” on its long-term program of work.*

Speaking as one whose nation had recently experienced a disaster of global mag-
nitude, Brigadier General Ikram ul Haq of Pakistan reflected on the institutional
and informational vacuums that resulted immediately after the October 2005
earthquake.’ A lesson learned from that experience is that those vacuums could be
more effectively managed if mechanisms were already in place in the form of
peacetime agreements with friends and allies. Such agreements could address not
only the specific capabilities that a particular nation could bring to the relief effort,
but also could establish procedures and schedules for joint mock disaster relief ex-
ercises. Brigadier General ul Haq also suggested that a “multinational forum to
share disaster relief and recovery experiences” would be helpful in enabling nations
who have suffered such disasters to learn through others’ experiences.?”

Lieutenant Colonel Evan Carlin, Australian Defence Force, observed firsthand
the difficulties in monitoring, coordinating and regulating international relief ef-
forts after the 2004 Boxing Day tsunami in Indonesia. A primary concern of Aus-
tralian, Singaporean and American military relief forces, a concern unfortunately
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not shared by all relief providers, was “to ensure that the relief effort was in accor-
dance with Indonesian priorities. . . .”?® “Indonesians knew best what Indonesians
required. . ..” stated Lieutenant Colonel Carlin.*® Like Brigadier General ul Haq, he
emphasized the importance of sharing information. Those involved in the relief ef-
forts needed to know “the progress of the mission, road conditions, security con-
cerns, aid priorities, bottlenecks and expectations.” But an important, and even
greater, challenge was to inform the rest of the world of Indonesian needs, to pre-
vent well-intended but misguided efforts.

Both Captain Kurt Johnson, JAGC, US Navy, and Mr. Gus Coldebella of the US
Department of Homeland Security reinforced the importance of coordination and
cooperation in arriving at practical solutions to pressing problems in a disaster sit-
uation and addressed some of the challenges involved in monitoring, regulating
and coordinating relief efforts. Mr. Coldebella observed that, while the nature and
speed of communications now gives almost all large natural disasters a “global”
character, all disasters are profoundly and basically local. The US approach is for
disasters to be handled in the first instance at the lowest jurisdictional level possi-
ble. The National Response Plan, adopted only eight short months before Hurri-
cane Katrina struck, provides the structure for federal, state and local governments
to work together. Given the plan’s adoption date, however, there was little oppor-
tunity for exercises based on the plan before the plan actually had to be imple-
mented in a disaster. Further, Hurricane Katrina caused a situation in which, at
least for a time, there was no state or local apparatus to request, accept and coordi-
nate federal assistance, which caused initial difficulties. But because the National
Response Plan contemplated such a situation, it allowed federal assets to be moved
where needed without waiting for a state request.

Captain Johnson elaborated on a theme first introduced by Secretary McHale
and discussed by other panelists from an international perspective—the proper
role of the military in providing disaster response. His analysis of the various do-
mestic laws involved clarified the careful legal analysis that will be required, based
on the specific facts of each situation, to determine the Department of Defense role
and authorities in the wake of future major natural disasters. He also acknowledged
that challenges attended the acceptance of international assistance, such as medical
credentials for international medical personnel, Department of Agriculture food
regulations concerning food from foreign nations, gift acceptance authority and
rules for the use of force that foreign troops on the ground were to employ.4!

The harmonization of legal structures in the disaster relief area will be compli-
cated and time consuming. It will require efforts at the international, national and
local levels, and must be tailored to accommodate the governmental system, cul-
tural mores and social priorities of each country. Lawyers, policymakers and those
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who carry out the policies should focus on developing coordination and unity of
effort rather than seeking unity of command. The appropriate role of the military
should be addressed, as well as the most effective way to monitor, coordinate and
regulate the provision of aid from the international community. Sovereignty con-
cerns should be proactively harnessed to facilitate the rapid and comprehensive de-
livery of relief, rather than serving as a barrier thereto. In this area of global
challenge the law truly can serve as an enabler of all that is desirable and beneficial
to mankind. Lawyers can, and should, take the lead in this area to guide national
and local leadership to constructive and creative solutions.

Conclusion
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