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Distinction and Loss of Civilian Protection in International Armed Conflicts

the belligerent party that abused them as human shields.”® The long and the short
of it is that a belligerent party is not vested by the law of international armed con-
flict with the power to block an otherwise lawful attack against military objectives
by deliberately placing civilians in harm’s way.””

The prohibition of placing civilians as human shields around a military objec-
tive applies to all belligerent parties. Even though this has become a modus operandi
typical of terrorists, there are multiple ways in which regular armed forces may be
tempted to employ analogous tactics to facilitate military operations. The issue
arose before the Supreme Court of Israel (per President Barak), in 2006, in the
Early Warning case.”® The Court had to determine the legality of an “Early Warning
Procedure” (adopted by the Israel Defense Forces (IDF)) whereby, when a terrorist
has been cornered and besieged, a local resident would be encouraged to volunteer
(provided that no harm to the messenger was anticipated) in order to relay a warn-
ing and a call to surrender so as to avoid unnecessary bloodshed.” The “Early
Warning Procedure” drew criticism from outside observers® and it was nullified
by the Court. President Barak—relying on Article 28 of Geneva Convention (IV)
and on Article 51(7) of Protocol I (although Israel is not a contracting party to Pro-
tocol I)—stressed that the IDF was not allowed to use protected persons as human
shields and that, therefore, the assistance of a local resident could certainly not be
required coercively.?’ But what about assistance offered voluntarily in circum-
stances where this is not expected to place the person concerned in jeopardy? Presi-
dent Barak ruled against the “Early Warning Procedure” on four grounds: (i)
protected persons must not be used as part of the military effort of the occupying
power, (ii) everything must be done to separate the civilian population from com-
bat operations, (iii) voluntary consent in these circumstances is often suspect, and
(iv) it is not possible to tell in advance whether the activity of the protected person
puts him in danger.®?

Generally speaking, President Barak’s reasoning is persuasive. Yet, he did not
explain why such assistance cannot be offered by a close relative—especially, a
mother or a father—of a terrorist besieged in a building that is about to be stormed
(with the likelihood of death in action of the terrorist), when the initiative is taken
by, for example, the parent who begs to be given a chance to persuade the besieged
son to surrender and save his life.®* In such exceptional circumstances, there is little
if any danger to the life of the parent, and humanitarian considerations actually tip
the balance in favor of allowing the requested intercession to take place.

In conclusion, this article should show that, although the protection of civilians
is a basic tenet of the international law of armed conflict, a civilian cannot take that
protection for granted. There are many ways in which civilian protection will not
render practical assistance, and a civilian would become a victim of war
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inadvertently (due to collateral damage). But, above all, civilian protection can be
lost if the person who purports to benefit from it crosses a red line by directly par-
ticipating in hostilities. He may then be targeted, and this need not be done in an
anonymous fashion. Absent perfidy, the bullet that kills him may lawfully have his
name engraved on it.
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