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"Small Wa,.s": The Legal Challenges 

legislation focused on targeting during a non-international armed conflict in a far
away land. I would suggest there is strong argument supporting the existence of a 
customary norm of providing State security forces a form of "privilege" in respect 
to the use of force in internal armed conflicts. Perhaps this will be an issue that can 
be discussed and clarified during this conference. 

Second, the lack of clarity regarding the law of non-international armed con
fli ct can have a profound and sometimes negative effect, not only on the victims 
of conflict, but also on States in terms of whether their actions are viewed as being 
legitimate. What if there had been a greater international consensus on the sub
stantive law that applied to the detention, treatment, transfer and status review of 
unprivileged belligerents (if one can use that term in a non-international armed 
conflict) detained in the post-9/ll period? WouJd the potential for abuse and alle
gations of mistreatment have been the same? One cannot help but think that the 
dialogue wouJd have been much different if there bad been greater clarity in the 
law. An application of the policy of treating captured personnel under prisoner
of-war standards, without providing that status, or as security detainees under 
Geneva Convention IV could have been a practical, defensible and ultimately 
helpful approach. However, even now, some ten years after the issue first arose, 
an internationally agreed framework governing detainees in non -international 
armed conflict is lacking. That it remains a topic of academic debate at this con
ference demonstrates the distance that must still be traveled on this issue before 
"success" can be declared. 

Third, I also sense from time to time that there is a belief that the issues applicable 
to non-international conflict have no real relevance 10 conflicts between States. 
Perhaps this is simply a reflection of the lack of interest demonstrated by States 
themselves in the regulation of non-international armed conflict. However, there 
can be significant "cross-pollination" of legal issues. For example, a number of 
issues that arise in the conduct of internal "small wars" are also inherent in an in
surgency being carried out during belligerent occupation, which, of course, occurs 
during international armed conflict. Both occupation and internal conflicts 
ultimately involve what General Sir Rupert Smith has called a "war amongst the 
people."23 In addition, it is highly likely that any future war between States would 
involve not only clashes between regular military forces but also "irregular 
forces," "organized armed groups" or even individual civilians acting on the 
State's behalf. This includes in the cyber realm. Any suggestio n that legal issues 
in non-international armed conflict are not relevant to international conflict 
wouJd have to address the controversial aspects of Additional Protocol that ap
pear for nearly thirty-five years to have stood in the way of its universal acceptance 
and application to international armed conflicts.25 
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Fourth, and fInally, the unwillingness of States to engage in clarifying what law 
applies to non -internation al armed conflict has in many respects n egatively im
pacted on their ability to influence how that law wiD be, and is presently being, 
shaped. As Yoram Dinstein has noted in the most recent edition of his book The 
Conduct of Hostilities under the Law of intemational Armed Conflict, "[ iJnterna
tionallaw must march in lockstep with the compelling demands of reality. "26 Gaps, 

both real and perceived, are being filled through means such as unofficial restate
ments of the law and manuals of rules crafted by various groups of legal "experts." 
States do send officials in their personal capacity, although they are often outnum
bered, and ultimately lack the voice that they would have in offIcial treaty negotia
tions. The results can be problematic for States. One example is reflected in the 
JCRe's DPH study.27 Now, I am critical of a number of aspects of the study;28 

however, at the same time it must be noted that the ICRC courageously took on 
one of the most perplexing and diffIcult issues of the contemporary law of armed 
conflict--one that States appear to have been "unwilling or unable," to use a con
temporary phrase, to address. 

My goal today is not to dwell on specific details of the DPH study but rather to 
refer to it as being representative of a trend of suggesting that States should be held 

to a different and ultimately more onerous standard than their non-State oppo
nents. The study sets out significantly broader parameters for "membership" in 
regular anned forces, and therefore for the forces' ultimate targetability, than it 
does for members in the "organized armed groups" against which they are fIghting. 
In effect, it seems to turn thejusad bellum principleof" right authority" on its head. 
A principle that provided the basis for giving prisoner-of-war status to those fight
ing for a State, thereby privileging them over their non-State counterparts, now 
seems to mean, if you accept the thesis, those same State actors, indeed many of you 
in this auditorium, can be more easily killed than persons performing exactly the 
same function in an opposing non-State organized armed group. Indeed the non
State counterparts would be protected from being targeted by being considered to 
be "civilians." 

Ultimately, this approach seems to have a "human rights-like" flavor, where it is 
the State that is always held more responsible and accountable. In a 2010 report to 
the Human Rights Council, the Special Rapporteur on Extrajudicial, Summary or 
Arbitrary Executions, when looking at the DPH study, suggested that while some 
may see an inequity betw"een State forces and non-State actors identified in the 
study, it is one built into international humanitarian law in order to protect civil
ians.29 It is not immediately dear to me that the statistics from the Afghanistan 
conflict support this approach. Indeed, it is reported that in Afghanistan in 2010, 
75 percent of civilian casualties were caused by insurgents.30 It is difficult to see 
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how making insurgents who have demonstrated little reticence about killing unin
volved civilians more difficu1t to target than their State counterparts enhances the 
protection fo r those civilians. It also points to one of the acknowledged challenges 
of applying hwnan rights norms to contemporary armed conflict. International 
humanitarian law has long sought to have equal application to both sides of the 
conflict, the issue of prisoner-of-war status notwithstanding. Adding new inequity 
to the existing law is not likely to aid in reaching consensus among such significant 
stakeholders in international law as States. 

It seems to me that approaches which do not rely on broadly accepted interna
tional law-such as approximating what any other detainee captured under the ex
isting treaty regime in armed conflict would receive, in deciding on the standards 
for the treatment ofthose captured in non-international conflict---or which do not 
evenly apply the law in respect of targeting to all parties to the conflict, are more 
likely to create obstacles rather than help resolve these fundamental issues. 

At the same time, it is difficu1t to see how States can complain about new "soft 
law" and manuals of rules if they do not become more strategically and fully en
gaged in the processes that are being used to clarify the law. Ultimately, attempts 
will be made to fill voids with or without State participation, and with good reason. 
Civilians must be protected from the ravages of war. The question is the degree to 
which States want to influence that process. 

There are important, indeed essential, issues that need to be resolved. Im
pressive work is being done. One example is the 2006 Institute of International 
Humanitarian Law Manual on the Law of Non- International Armed COllflict3 l- no 
surprise, again with a link to the Naval War College, its authors being Yoram 
Dinstein, Mike Schmitt and Charles Garraway. Unfortunately, it is a work that has 
not received the publicity that it should and the unsettled State of the law demands. 
As editor of this year's "Blue Book," I will be interested to see how many authors refer 
to this manual in their scholarly assessments of non-international armed conflict. 

Finally, there is this conference, and the inevitable articles in the "Blue Book" 
that will result. I encourage all of you to participate fully and ask probing questions 
of the panelists, thereby shaping the discussion. Indeed, you never know. You, 
yourself, might someday unexpectedly take a detour and become immersed in a 
complicated legal problem related to a "small war" occurring on the other side of 
the world. I do know that you will be able to search the product of this conference, 
and others like it here at the Naval War College, for guidance when dealing with 
non-international armed conflict-the difficult humanitarian law issue of our 
time. Thank you. 
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