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1. Treaty Providing for the Renunciation of War as an Instrument of National Policy, Aug.
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2. Convention for the Definition of Aggression, July 3, 1933, 147 LN.T.S. 52, available at
http://www.letton,ch/lvx 33da.htm,

3. 2 Trial of the Major War Criminals Before the International Military Tribunal:
Nuremberg, 14 November 1945 to 1 October 1946, at 98, 148.

4. E.g., S. Goltsov & Yu Maleev, Primeneniye Vooruzhennoy Sily Gosudarstvom Kak Mera
Preventivnoy Samozashchity Ad Hoc ot Vneshney Ugrozy (The Use of Armed Force by State asa
Measure of Ad Hoc Preventive Self-Protection From an External Threat), 4 MOSCOW JOURNAL
OF INTERNATIONAL LAW 45 (2004).

5. The latter term may be attributed to YORAM DINSTEIN. See YORAM DINSTEIN, WAR, AG-
GRESSION AND SELF DEFENCE 190-92 (4th ed. 2005).
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13. In that Resolution (U.N. Doc. S/RES/1373 (Sept. 28, 2001)), the Security Council de-
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law, that refugee status is not abused by the perpetrators, organizers or facilitators of terrorist
acts, and that claims of political motivation are not recognized as grounds for refusing requests
for the extradition of alleged terrorists” (para. 3g).

14. The 1982 United Nations Convention on the Law of the Sea expounds the right of hot
pursuit in the homonymous Article 111:

1. The hot pursuit of a foreign ship may be undertaken when the competent

authorities of the coastal State have good reason to believe that the ship has violated the

laws and regulations of that State. Such pursuit must be commenced when the foreign
ship or one of its boats is within the internal waters, the archipelagic waters, the
territorial sea or the contiguous zone of the pursuing State, and may only be continued
outside the territorial sea or the contiguous zone if the pursuit has not been interrupted.

Itis not necessary that, at the time when the foreign ship within the territorial sea or the

contiguous zone receives the order to stop, the ship giving the order should likewise be
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within the territorial sea or the contiguous zone. If the foreign ship is within a
contiguous zone, as defined in article 33, the pursuit may only be undertaken if there
has been a violation of the rights for the protection of which the zone was established.
2. The right of hot pursuit shall apply mutates mutandis to violations in the exclusive
economic zone or on the continental shelf, including safety zones around continental
shelf installations, of the laws and regulations of the coastal State applicable in
accordance with this Convention to the exclusive economic zone or the continental
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and authorized to that effect.

United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397.
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sons who committed criminal offenses on the territory of a party engaged in such pursuit. The
treaty allowed for such penetration if timely and proper notification and a request for permis-
sion was impracticable. While effective February 6, 2001, the treaty was not ratified by Russia or
Georgia. For official publication of the treaty, see SODRUZHESTVO (COMMONWEALTH), THE IN-
FORMATION BULLETIN OF THE COUNCIL OF HEADS OF STATE AND COUNCIL OF HEADS OF GOV-
ERNMENT OF THE CIS, No. (32), at 27-33. On December 22, 2006 the Chairman of the
Government of the Russian Federation signed an executive order instructing the Ministry of
Foreign Affairs to notify the depositary of the treaty of Russia’s “intention not to become a Party”
thereof. Sobraniye Zakonodatel’stva Rossiyskoy Federatsii (The Collection of Laws of the Rus-
sian Federation) No. 52 (Part II1), art. 5640 (Dec. 2006) [hereinafter SZ RF].

16. ROSALYN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL LAW AND HOW WE USE
IT 240 (1994).

17. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
2004 1.CJ. 56 (July 9), available at http://www.icj-cij.org/iciwww/idocket/imwp/
imwpframe.htm.

18. For a more extensive discussion of statements made by senior Russian officials and re-
spective citations, see Bakhtiyar Tuzmukhamedov, Uprezhdayushchee Primenenie Sily:
Vozmozhniye Kriterii Dopustimost (Pre-Emptive Use of Force: Conceivable Criteria of
Permissibility), RUSSIAN YEARBOOK OF INTERNATIONAL LAW 2005, at 47 (2006).
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19. Supra note 6.

20. Supranote 9.

21. The Russian Constitution and statutes apply the term “aggression™ at variance with its
use in the UN Charter and with the definition of aggression within the meaning of UN General
Assembly Resolution 3314. Under the latter, the act of aggression is to be established by the UN
Security Council, rather than by a national authority, and until the Council has acted, a trans-
boundary use of armed force remains an armed attack. G.A. Res. 3314, U.N. GAOR, 29th Sess.,
2319th plen. mtg., U.N. Doc. A/RES/3314 (Dec. 14, 1974). President Putin repeatedly referred to
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Dagestan, another such entity, as “aggression.” See, e.g., the Russian official version of his inter-
view on Larry King Live, Sept. 8, 2000 at http://president.kremlin.ru/appears/2000/09/08/
0000_type63379_28866.shtml. His words, “direct aggression,” were translated into English as
“armed direct attack” in the transcript of the show at http://transcripts.cnn.com/
TRANSCRIPTS/0009/08/1k1.00.html. However, the term “aggression” applies to a trans-boundary
armed attack, rather than to a use of armed force confined to national borders, and it should not
be attributed to non-State actors unaffiliated with governments; otherwise, such attribution
might offer extra weight to such actors’ claims to official status. President Putin occasionally
demonstrates awareness that the way he applies the term “aggression” may not be proper in the
legal sense. In the aftermath of the 1999 insurgent attack into Dagestan, he spoke about the “fear-
less resistance to aggression” of the Dagestani citizenry. But, according to Putin, “It should be
said that if we abstract ourselves from precise legal terms, that indeed was an aggression commit-
ted by international terrorists.” See http://president.kremlin.ru/appears/2000/12/29/0000
_type63376type63378_59511.shtml.

22. SZ RF No. 2, art. 375 (Feb. 2002).

23. SZRF No. 11, art. 1146 (Mar. 13, 2006).

24. SZ RF No. 31, art. 3808 (Aug. 13, 1998).

25. In the absence of a universally recognized conventional definition of terrorism, the UN
Security Council suggested a legal ersatz definition according to which terrorism may be de-
scribed as

criminal acts, including against civilians, committed with the intent to cause death or
serious bodily injury, or taking of hostages, with the purpose to provoke a state of terror
in the general public or in a group of persons or particular persons, intimidate a
population or compel a government or an international organization to do or to
abstain from doing any act, which constitute offences within the scope of and as defined
in the international conventions and protocols relating to terrorism, are under no
circumstances justifiable by considerations of a political, philosophical, ideological,
racial, ethnic, religious or other similar nature.
S.C. Res. 1566, ¥ 3, U.N. Doc. S/RES/1566 (Oct. 8, 2004).

26. The amendment, known as Article 3 bis, was adopted on May 10, 1984. It was prompted
by the downing nine months earlier by Soviet Air Defense of the Korean Air Lines Boeing 747-
200 Flight KAL 007. It provides as follows:

a) The contracting States recognize that every State must refrain from resorting to the
use of weapons against civil aircraft in flight and that, in case of interception, the lives of
persons on board and the safety of aircraft must not be endangered. This provision shall
not be interpreted as modifying in any way the rights and obligations of States set forth
in the Charter of the United Nations.
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b) The contracting States recognize that every State, in the exercise of its sovereignty,
is entitled to require the landing at some designated airport of a civil aircraft flying
above its territory without authority or if there are reasonable grounds to conclude that
it is being used for any purpose inconsistent with the aims of this Convention; it may
also give such aircraft any other instructions to put an end to such violations. For this
purpose, the contracting States may resort to any appropriate means consistent with
relevant rules of international law, including the relevant provisions of this
Convention, specifically paragraph a) of this Article. Each contracting State agrees to
publish its regulations in force regarding the interception of civil aircraft.
¢) Every civil aircraft shall comply with an order given in conformity with paragraph
b) of this Article. To this end each contracting State shall establish all necessary
provisions in its national laws or regulations to make such compliance mandatory for
any civil aircraft registered in that State or operated by an operator who has his
principal place of business or permanent residence in that State. Each contracting State
shall make any violation of such applicable laws or regulations punishable by severe
penalties and shall submit the case to its competent authorities in accordance with its
laws or regulations.
d) Each contracting State shall take appropriate measures to prohibit the deliberate
use of any civil aircraft registered in that State or operated by an operator who has his
principal place of business or permanent residence in that State for any purpose
inconsistent with the aims of this Convention. This provision shall not affect paragraph
a) or derogate from paragraphs b) and c) of this Article.

Amendment of Convention on International Civil Aviation with Regard to Interception of Civil

Aircraft, ICAO Doc. 9437, A25-Res. (May 10, 1984), reprinted in 23 INTERNATIONAL LEGAL

MATERIALS 705 (1984).

27. The latter is described as “employment of armaments from the territory of the Russian
Federation against terrorists and (or) their bases beyond” the territory of the Russian Federation
(Art. 10.1 (1))

28. Article 102.1(d) of the Russian Constitution delegates to the Council of Federation the
power of “making decisions on the possibility of the use of the Armed Forces of the Russian Fed-
eration outside the territory of the Russian Federation.” Until the adoption of the federal law
“On Counteracting Terrorism,” that provision had been invoked to authorize the deployment of
Russian units to international peacekeeping operations. For an in-depth discussion of the distri-
bution of national defense powers in Russia, see Bahktiyar Tuzmukhamedov, Russian Federa-
tion: the pendulum of powers and accountability, in DEMOCRATIC ACCOUNTABILITY AND THE
USE OF FORCE IN INTERNATIONAL LAW 257 (Charlotte Ku & Harold K. Jacobson eds., 2002).

29. SZ RF No. 31 (Part 1), art. 3452 (July 29, 2006).

30. Sergey Ivanov, Press Conference (Mar. 28, 2006), http://www.mil.ru/articles/article12865
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